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Just Another Commission? 


Our enthusiasm over the creation of the New York commission to 
consider the reorganization of the state’s judicial system is tempered by what 
Harry Nims discloses in an article in the Bar Bulletin of the New York State 
Bar Association. He points out that there has scarcely been a year since 1846 
when some commission or committee was not engaged in a major investigation 
along those lines. Most of their reports, representing uncounted man-hours of 
labor, found their final resting-place on the shelves of the law libraries, within 
neighborly distance of the similar reports of their predecessors. 


The “Commission on the Administration of Justice in New York,” for 
example, created in 1931 with Robert H. Jackson, now justice of the Supreme 
Court of the United States, as one of its members, issued a report of over a 
thousand pages recommending partial unification of the courts, state-wide 
assignment of judges, judicial supervision of the work of the courts, a judicial 
council, a law revision commission, and more use of small claims courts. The 
latter three recommendations were adopted; the rest, aimed directly at the evils 
that now plague the courts of that state, were not adopted. 


In 1904 the “Commission on the Law's Delay” published a 374-page report, 


citing three-year delays in jury cases and a backlog of 2,400 non-jury cases, and 
suggested more judges, use of commissioners as judges, an early form of pre- 


trial, and the compiling of judicial statistics. None of its recommendations was 
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adopted. A commission created in 1890 worked nine years to simplify civil 
procedure. A selected list of about twenty-five commissions and committees 
issued reports which Mr. Nims found totaled over 30,000 pages. 


Mr. Nims concludes that court improvements will come not through 
“studies” or “surveys” (he wrote his article months before the present commis- 
sion had been thought of) but by a “powerful, practical, hard-headed, cou- 
rageous group made up predominantly of laymen, backed by the press of the 
state, wise politically, well-heeled financially, and ably led.” 


Successful experience in California, Missouri and New Jersey, the latter 
recounted by Winston Paul in the last Journal, confirms the soundness of this 
formula. But we are still optimistic. We think it not impossible, and under Mr. 
Tweed’s leadership even likely, that the present commission can lay a solid 
foundation for just such a campaign that will bring results and make New York 
again the example to the nation that it was in the days of David Dudley Field. 


The Rosenberg Case 


A KANSAS LAWYER asks what reply can be given to laymen who 
express disgust over the lengthy maze of legal technicalities that kept the 
execution of the death sentence of Julius and Ethel Rosenberg in abeyance for 
more than two years. We think it was very well put by President Eisenhower 
in his statement of June 19 denying the last petition for executive clemency: 

“I am convinced that the only conclusion to be drawn from the history of 
this case is that the Rosenbergs have received the benefit of every safeguard 
which American justice can provide. There is no question in my mind that their 
original trial and the long series of appeals constitute the fullest measure of 
justice and due process of law.” 


No two-year interval would have elapsed between sentence and execution 
in the country that was the beneficiary of their espionage. Let us be proud that 
American justice was willing to wait so long in order to make sure that every 
possible error had been corrected and every possible advantage accorded the 
defendants. May it always be so! 





Senator Bridges to Address Annual Meeting 


Senator Styles Bridges of New Hampshire will address the 
annual luncheon of the American Judicature Society Wednesday, 
August 26, in the Oval Room of the Sheraton Plaza Hotel, Boston. 
Tickets will be on sale at A.B.A. headquarters in the Statler Hotel. 
Further details will appear in the August Journal. 
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Our 
Fortteth 
Anniversary 


N, EXT MONTH the American 
Judicature Society will be forty years old. 
July 15, 1913, was the date on which the 
incorporation of the Society was completed. 

That event climaxed years of planning and 
preparation on the part of the founders of the 
organization. The history of the Society has 
been told in these pages more than once— 
the last time in the issue of October, 1946— 
but the events of the early months of 1913 
which had much to do with shaping the 
destiny of the Society were only briefly re- 
ferred to and deserve to be recounted in de- 
tail on the occasion of this fortieth anniver- 
sary. 

Principal characters in the drama were 
Herbert Harley, lawyer-newspaperman of 
Manistee, Michigan; Charles F. Ruggles, mil- 


CHARLES F. RUGGLES, multimillionaire of 
Manistee, Mich., provided the entire financial sup- 
port of the American Judicature Society from the 
time of its founding in 1913 until his retirement in 
1925. His total contributions amounted to a little 
more than $93,000. Ruggles was a picturesque char- 
acter. He never married, and he lived a bachelor’s 
life, cooking his own meals, He scorned modern 
clothing and always wore moccasins and lumberjack 
attire. He is shown here among the great trees the 
cutting of which was the source of his wealth. In later 
years after the forests were gone he went into the salt 
business and in that, due to financial reverses and 
dishonesty of employees and associates, his fortune 
was more than lost so that he died heavily in debt. 
Out of all his millions, only the comparatively minor 
investment he made in the Judicature Society remains 
today to preserve and honor his memory. 


lionaire. lumberman of that city; Dean John 
H. Wigmore of Northwestern University law 
school; and Chief Justice Harry Olson of the 
Municipal Court of Chicago. The project had 
originated in the minds of Harley and 
Ruggles. Ruggles, a man of great wealth and 
few friends, had trouble getting justice in the 
courts because of the unwillingness of juries 
to decide in his favor. He complained to 
Harley about it and asked if something could 
not be done to get a fairer administration of 
justice. Harley, whose mind had been dwell- 
ing on the same problem from a different 
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standpoint, at once sensed the possibility of 
taking advantage of Ruggles’ personal prob- 
lem and his wealth to achieve an end far 
greater than Ruggles had in mind. Harley’s 
proposal was that Ruggles finance a national 
organization dedicated to improvement of 
the administration of justice, and Ruggles 
financed a tour of the United States by Har- 
ley in the course of which he contacted a 
number of members of the bench and bar 
who were to help him bring the idea to 
fruition. Chief among these were Wigmore, 
brilliant and far-sighted dean of a leading 
law school, and Olson, head of one of the 
nation’s most progressive courts. 

On April 5, 1913, these four men gathered 
at the City Club in Chicago, together with 
Albert M. Kales of Northwestern, James 
Parker Hall of the University of Chicago, 
John B. Winslow of the Supreme Court of 
Wisconsin, and Nathan William MacChesney 
and William D. Kerr of the Chicago bar, to 
formulate their plans. Judge Olson was elected 
temporary chairman and Herbert Harley 
temporary secretary. 

The first question before the group was 
whether “propaganda” should begin at once 
or be deferred until after model legislation 
had been prepared. It was unanimously de- 
cided that it should begin at once and be 
carried on simultaneously with the research 
and drafting. The men then divided into two 
committees. The first, consisting of Wigmore, 
Kales, Winslow and Hall, considered the 
scope of the research and drafting program. 
The other, consisting of Olson, MacChesney 
and Harley, drew up preliminary plans for 
the propaganda program. 


The Program 


The minutes of Committee “A” show that 
its members first decided to recommend the 
preparation of a proposal for a complete 
unified system of courts for an entire state, 
with provision for a metropolitan district as 
an integral part thereof where necessary. It 
was further decided that this scheme should 
be prepared along ideal lines, to represent the 
best attainable administration or justice re- 
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gardless of existing constitutional restrictions, 
and that together therewith a report should 
be prepared showing the constitutional or 
other obstacles in particular states and the 
most desirable concessions, if any, to be made 
thereto in adopting the general system. 


It was decided that such an ideal scheme 
should cover at least the following: 

1. Methods of selecting and _ retiring 
judges and other judicial officers. Subheads 
included selection, compensation, discipline 
and term of office. 

2. Similar provisions regarding clerks and 
other inferior officers of courts. 

3. Organization and powers of court. Sub- 
heads: jurisdiction, administrative rules for 
conduct of court business, and utilization of 
subordinate judicial officers. 


4. A system of simplified civil procedure. 
Subheads: proceedings before trial including 
pleading, proceedings at trial but not includ- 
ing rules of evidence, judgments and other 
final orders, appellate proceedings, execution 
and other process up to satisfaction, special 
proceedings and provisional remedies, keep- 
ing of records, and delimitation between 
civil and criminal procedure. 

A section 4a was added at this point by 
the full group at the evening session to pro- 
vide for a system of simplified criminal pro- 
cedure. This was to be left largely to the 
American Institute of Criminal Law and 
Criminology, to which financial assistance 
was to be given. 

5. Provision for keeping and publishing 
statistics. 

6. Provision for simplification of reports of 
decisions. 

7. Organization and powers of the bar. 
Subheads: Organization, admission, discipline, 
duties and powers. 

It was recommended that the position of 
“director of drafting” be created to prepare 
under the direction of the board drafts of 
legislation above indicated, with such assist- 
ance as might be provided by the board. It 
was estimated that the work could be com- 
pleted in not more than two years, at a mini- 
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Roscoe Pound N. W. MacChesney 


John H. Wigmore, pictured on the back cover, was 
dean of Northwestern University law school. Herbert 
Harley was secretary of the American Judicature 
Society. Harry Olson was chief justice of the Munici- 
pal Court of Chicago. Albert M. Kales was a member 
of the Northwestern University law school faculty. John 
B. Winslow was chief justice of the Supreme Court of 
Wisconsin. James Parker Hall was dean of the Uni- 
versity of Chicago law school. Roscoe Pound was 
dean of Harvard University law school. Nathan Wil- 
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(see back cover) 
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Frederic Bruce 
Johnstone 





Li 
F. W. Lehmann 


liam MacChesney was a member of the Chicago bar. 
Woodbridge N. Ferris was president of Ferris Insti- 
tute, later governor of Michigan and U. S. senator. 
Frederick W. Lehmann was a member of the St. 
Louis bar, and Frederic Bruce Johnstone was a 
member of the Chicago bar. The three survivors 
today are Pound, now dean emeritus of Harvard 
law school; MacChesney, still practicing law in 
Chicago; and Johnstone, retired and living in Cali- 
fornia. 


(no picture ) 





mum cost of $23,600 and a maximum of 
$33,500. The two-year budget provided for a 
salary of $4,000 to $5,000 a year for the direc- 
tor of drafting, a staff of law assistants at 
$1,200 to $1,500 a year each, and four steno- 
graphers at $900 a year or $75 a month. 

Committee “B” recommended establish- 
ment of a national organization, publication 
of a journal, use of newspaper and magazine 
publicity, public speakers, lectures to law 
students, and publication of a popular book 
on the administration of justice. The first 
concept of what was to become the Amer- 
ican Judicature Society appears as follows in 
the minutes of Committee “B”: 


The Organization 


“We recommend a national organization of 
the bar and laity to be known as “The Na- 


tional Society to Promote the Administration 
of Justice” or some similar name. That its 
structure should be as follows: A general 
membership on the part of all who shall 
apply; a general council of invited members 
to include several hundred members of espe- 
cial worth to the movement, and representa- 
tives of state bar associations; an executive 
committee of about 100 members to be chosen 
by the trustees; the board of trustees to be a 
self-perpetuating and self-controlled body. 
The power of the society is vested ultimately 
in the trustees, and the functions of the 
general council and executive committee to 
be merely advisory. 

“Officers: The secretary of the trustees to 
be ex officio secretary of the executive com- 
mittee and the society generally. The presi- 
dent of the society to be chosen from and by 
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the trustees. The trustees to choose their own 
chairman or presiding officer independently. 
Vice-presidents and other officers to be chosen 
from the membership generally. Leaders in 
public affairs and social reforms to be given 
places as honorary vice-presidents. 

“The only meetings of the society to be 
meetings of the executive committee of 100, 
to be held annually in various of the larger 
cities, but not in conjunction with the Amer- 
ican Bar Association.” 

The original plan for The Journal was in 
these terms: 


“The journal of the society to be published 
by the secretary under the direction of the 
trustees by a managing editor and board of 
associate editors to be chosen by the trustees. 
The journal to be sent free to all members 
who annually affirm a wish to receive same. 
Number of issues per year to be dependent 
upon needs but not less than six nor more 
than ten.” 


“The direct object of propaganda along the 
eight lines proposed,” the minutes said, “is to 
secure as soon as possible the actual adop- 
tion in some state of the model system of 
courts, and in some large city a model muni- 
cipal court, believing that one concrete ex- 
ample of each will do more to bring about a 
general adoption throughout the states than 
any other thing that can be done.” 


The proposed budget for this part of the 
work called for 3,000 copies of the popular 
book at 40 cents each; 10,000 copies of The 
Journal the first year and 15,000 copies there- 
after, at 5 cents each; $3,000 to pay expenses 
of lectures to law students; and $7,000 a year 
in financial aid to the American Institute of 
Criminal Law and Criminology. No salary for 
the secretary was budgeted. Mr. Harley had 
been employed as administrative assistant to 
Chief Justice Olson in the Municipal Court 
of Chicago, and was to divide his time be- 
tween the two jobs. 


Developments came swiftly after that meet- 
ing. On May 17, in another meeting at the 
City Club, a director of drafting was hired 
for a two-year term, and at a meeting on June 
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19 the terms of his employment were reported 
to have been approved by Mr. Ruggles. The 
last of the organization meetings took place 
on July 10 in Judge Olson’s office. Those pres- 
ent were Olson, Hall, Kales, MacChesney and 
Harley, and the director of drafting, W. E. 
Higgins. On motion of Mr. MacChesney it 
was voted unanimously that the name of the 
new organization be “The American Judica- © 
ture Society to Promote the Efficient Adminis- 
tration of Justice.” Approval was given to lo- 
cating the Society’s offices in either the First 
National Bank, the National Life, or the Fort 
Dearborn Building. Olson, Hall, Kales and 
MacChesney were named as an executive 
committee with any two having power to act. 


{In the American Judicature Society's 
charter Olson, Hall, MacChesney and Harley 
are named as the incorporators, and they and 
Albert M. Kales, Frederic Bruce Johnstone, 
John H. Wigmore, John B. Winslow, Roscoe 
Pound, Frederick W. Lehmann and Wood- 
bridge N. Ferris as the first directors. The 
office address was given as the Chicago 
Temple on La Salle Street. The document 
bears the signatures of Harry Woods, sec- 
retary of state, and Frank P. Danisch, clerk 
of the Municipal Court of Chicago, before 
whom it was acknowledged. 


The story of subsequent events has been 
told before and is too long to be told here. 
Only three of the eleven founders survive 
to this day—MacChesney, Johnstone and 
Roscoe Pound. Herbert Harley died on Feb- 
ruary 12, 1951; John H. Wigmore about ten 
years ago. If the eleven could reconvene on 
the Society’s fortieth anniversary, they would 
find the developments of the intervening 
years interesting to compare with their orig- 
inal plans. 


The organization for the Society which they 
drew up lasted until 1929, when the death of 
Mr. Ruggles terminated his financial support. 
The Society was then reorganized on its pres- 
ent basis with a dues-paying membership and 
a board of 100 directors. Between 600 and 
1,000 persons became charter members of the 
reorganized society on the first invitation, of 
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whom 164 yet survive. The Journal is glad to 
honor these men by publishing their names at 
the conclusion of this article in this anniver- 
sary issue. Meanwhile, membership has 
increased through the years, and on June 5, 
1953, for the first time it passed the 12,000 
mark, At the last count the total stood at 
12,244. The American Judicature Society is 
the third largest legal organization in the 
United States, surpassed only by the Amer- 
ican Bar Association and the State Bar of 
California. 

The founders would be shocked to learn 
what they would have to pay today for the 
services of those four stenographers; also to 
find that the actual adoption of a unified 
state court system, which they hoped to rush 
through in some state in two years or less in 
order to have example to sell to the others, 
actually waited thirty-five years until New 
Jersey's constitutional revision of 1948. They 
would be pleased to see the Society's offices 
housed in the beautiful buildings of the Uni- 
versity of Michigan law quadrangle in Ann 
Arbor, to which they were moved from Chi- 
cago in 1930. 

Some of the early ideas never panned out. 
The popular book is yet to be written; the 
law student lecture program never was de- 
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veloped; the joint program in cooperation 
with the American Institute of Criminal Law 
and Criminology never materialized. But 
these forty years have vindicated the general 
soundness of the vision and planning of the 
men who met at the historic meeting of 
April 5, 1913. The research and drafting, 
which occupied most of the Society’s energies 
for the first four years of its existence, and 
which was the basis of the series of bulletins 
published during those years, profoundly in- 
fluenced all subsequent developments in court 
and bar organization, selection of judges, and 
judicial procedure. 

Times are still changing, and to us it seems 
that even the rate of change is accelerating. 
About all we can be sure of for the next forty 
years is that they will be eventful ones, But 
we do know that as long as men and women 
live and work together in civilized society, 
the instrumentalities of justice will be needed; 
and that as long as men and women pursue 
their timeless quest for a better life, so long 
will it be necessary for the administration of 
justice to keep pace with the changing times 
and abreast of the rest of mankind’s progress 
toward that goal. To help make it so will be 
the constant effort of the American Judicature 
Society, in the future as in the past. 





Surviving Charter Members of the American Judicature Soctety 


The following have maintained their membership continuously since the Society was 
reorganized on a dues-paying basis in 1929. 


ALABAMA 
Birmingham 
Borden Burr 


CALIFORNIA 
Los Angeles 
M. F. McComb 
W. C. Mathes 
Gurney E. Newlin 
S. B. Robinson 
Oakland 
C. A. Beardsley 
Pacific Palisades 
Justin Miller 
San Francisco 
William Denman 
Everett Fraser 


Stanford 
M. R. Kirkwood 


COLORADO 


Denver 
Wilbur F. Denious 
W. W. Grant, Jr. 
W. V. Hodges 
Paul W. Lee 


CONNECTICUT 
Bridgeport 

Joseph G. Shapiro 
Greenwich 

Wm. Hirschberg 
Hartford 

R. H. Phillips 
New Haven 


Charles E. Clark 


DISTRICT OF 
COLUMBIA 
Washington 
Harold H. Burton 
C. N. Goodwin 
R. H. Jackson 
G. M. Morris 
J. J. Rebinson 


FLORIDA 
Tampa 

T. M. Shackleford, 
Jr. 


GEORGIA 
Atlanta 
E. S. Gambrell 


(Continued on page 26) 


ILLINOIS 


Berwyn 
Frank H. Bicek 


Chicago 
Charles C. Arado 
Bertram J. Cahn 
Walter F. Dodd 
Harry M. Fisher 
W. L. King 
Wm. A. Lindsay 
K. N. Llewellyn 
Stephen Love 
H. C. Lutkin 
Harold H. Swift 
F. E. Thompson 


Evanston 
Robert W. Millar 


Pekin 

Franklin L. Velde 
Rockford 

John R. Snively 
Springfield 

A. D. Stevens 


Urbana 
Albert J. Harno 


INDIANA 


Evansville 
Henry B. Walker 

Hammond 
Maurice E. Krites 
Glenn D. Peters 

Plymouth 
Rudolph V. Shakes 








The Federal Courts 
Need 
More Judges 


By WILL SHAFROTH 


y, HE FEDERAL trial court dockets are 
overcrowded because the volume of incom- 
ing cases has exceeded the ability of the pres- 


ent judicial force to handle them. 


The number of civil cases filed in the fed- 
eral district courts in the fiscal year 1941, 
the last full year before World War II, was 
38,477, compared with 58,428 in 1952 and 
prospective filings of 64,000 in 1953. The 
increase by 1952 had amounted to 52 per 
cent, and it will be about 66 per cent by 
June 30 of this year. During the same period 
the number of district judges has increased 
by only 14 per cent. 

The reason for these increases lies in the 
general expansion of business. The popula- 
tion is up almost 20 per cent since 1940, auto- 
mobile registrations over 50 per cent, national 
income more than two and one-half times, 
and gross national product, in 1939 dollars, 
more than 80 per cent. Automobile travel has 
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SINCE 1941 


increased enormously, and with it automobile 


accident litigation. Since the war, new fed- 
eral legislation such as the G. I. Bill of 
Rights, the Federal Tort Claims Act, price 
and rent control legislation, and the De- 
fense Production Act of 1950, along with 
greater impact of previous statutes such as 
the Federal Employers Liability Act, giving 
relief to injured railroad employes, and the 
Jones Act, providing remedies to injured sea- 
men, all have been reflected in the increase 
of litigation in the United States district 
courts. Tort cases commenced in the federal 
courts in 1952 were three times as many as 
in 1941. The increase in number of criminal 
cases commenced during the same years has 
been much smaller, but this is not of great 
importance because most of the time of the 
federal judges is given to civil actions. 


Gains In Judicial Efficiency 


Is the creation of additional judgeships the 
only remedy? The question of the efficiency 
of the courts is constantly before the Judicial 
Conference of the United States, and that 
body is always striving for methods of im- 
proving the work of the courts. A notable 
advance was made in 1938 by the adoption 
of the new federal rules of civil procedure, 
and chiefly within the past ten years the pro- 
vision for law clerks for district judges has 
been implemented. About two-thirds of these 
judges now have such assistants. Pre-trial 
procedure has been increasingly used since 
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its inclusion in the federal rules, and in many 
courts it has shortened trials and been pro- 
ductive of settlements. A Judicial Confer- 
ence committee is constantly seeking to ex- 
pand and improve its use. Salaried reporters 
have been provided since 1944, and complete 
records on appeal are now available in all 
cases. Partly at least as a result of these mea- 
sures, the number of civil cases disposed of 
annually per judge has risen from 169 to 
213 — an increase of 26 per cent. Of course, 
added pressure on the dockets may have 
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been a contributing factor, but in any event 
the result may be viewed with some satis- 
faction. 


These measures have not been enough. 
Year after year the load of pending civil 
cases has increased and the time for dis- 
position has lengthened. On March 31, 
1942, there were 30,240 civil cases pending 
as compared with 68,054 on the same date 
in 1953. In 1952 it took at least a year from 
filing to disposition for half of the civil cases 
terminated after trial, while in metropolitan 
districts the median period was longer and 
stretched out to as long as three and one-half 
years in New York City. The Judicial Con- 
ference therefore has recommended a sub- 
stantial increase in the number of judges, and 
the climate in Congress appears favorable, as 
is evidenced by the passage by the Senate 
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on May 8 of S. 15, the omnibus judgeship 
bill. 


Judicial Conference Recommendations 


This is the second such bill in recent years. 
In 1949 one was passed creating six circuit 
judgeships and 22 district judgeships. The 
Judicial Conference is now recommending 
three more circuit judgeships and 28 more 
district judgeships. All but two of the latter 
are included in S. 15, which, however, also 
contains ten unrecommended ones. 


The way an individual recommendation 
usually arises is that the chief judge of the 
district, or the single district judge if there 
is only one, presents the need to the chief 
judge of the court of appeals or to another 
member of the judicial council of the circuit. 
However, it may originate with a local or 
state bar association or sometimes the chief 
judge of the circuit. If the council approves, 
a resolution is passed and presented at the 
next meeting of the Judicial Conference of 
the United States. When Congress is in ses- 
sion and bills on the subject are being con- 
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sidered, the Chief Justice may poll the 
members of the Judicial Conference by mail, 
but the Conference has tried to discourage 
this practice because it prefers to discuss the 
situation before voting. There have been 
four such requests this year, and the Con- 
ference approved three of them. 


When a mail vote is not requested, the ac- 
tion of the judicial council of the circuit is 
communicated to the Administrative Office, 
which prepares tables and a report of perti- 
nent facts as to the judicial business of the 
circuit or district to aid in discussion of the 
proposal. The recommendations of the Con- 
ference are transmitted to the judiciary com- 
mittees of the House and Senate, and _ par- 
ticularly in recent years they have had a very 
powerful effect in securing legislative enact- 
ment of the recommended provisions. Since 
the Conference was created, in 1922, a total 
of 99 district judgeships have been created 
by Congress, of which 71 had been recom- 
mended by the Conference, and 30 circuit 
judgeships of which 21 had been recom- 
mended. Since 1940 Congress has followed 
the Judicial Conference recommendations al- 
most completely. During that time 41 dis- 
trict judgeships were created, of which 37, 
or all but four, had been recommended by 
the Judicial Conference. Those four were all 
temporary judgeships. During the same 
period, 11 circuit judgeships ‘were created, 
all recommended by the Conference, and 
eight bills for other judgeships expressly dis- 
approved by the Conference failed of pas- 
sage. 


Both the House and Senate have paid 
tribute to the Judicial Conference and the 
careful method in which recommendations 
for additional judgeships are made. Members 
of Congress are becoming more and more 
aware that the Conference makes an objec- 
tive canvass of each local situation on the 
basis of information furnished it in advance, 
and the great prestige of its recommendations 
will continue to increase. However, the pend- 
ing bill may be something of an acid test 
because of the ten unrecommended judge- 
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ships which it contains, along with omission 
of two Conference recommendations. 


Getting the Facts 


The question of the need for more judges 
in a district is largely one of fact. Statistics 
do not tell the whole story, but they are en- 
titled to considerable weight. In the federal 
system we have excellent judicial statistics 
geared to the operations of each court and 
giving a breakdown of cases by nature of 
suit and type of offense. 

Each month the Administrative Office of 
the United States Courts receives from 
the clerk of each district court a sepa- 
rate card for each case filed, showing the 
docket number, name of the case, date of 
filing, ground of jurisdiction and nature of 
suit. Another card comes in for every case 
that has been terminated, identified by docket 
number and title so that it can be keyed in 
with the filing card. This card shows the 
course of the case since filing, the type of dis- 
position, amount of judgment, etc. ~ 

The office receives and processes over 275,- 
000 case reports each year, including bank- 
ruptcy and probation, and the results are sent 
out in the form of quarterly reports and the 
annual report of the director. When an addi- 
tional judgeship is proposed, that office sup- 
plies the judiciary committees with informa- 
tion as to number and kind of cases filed, 
terminated and pending in that district for 
each of the past ten or twelve years and with 
data as to the currency of the dockets. 


Interpreting the Statistics 


One criterion generally used to determine 
whether additions to the judge-power of a 
district is warranted is the average number 
of United States civil and private civil cases 
and criminal cases filed per judge in the 86 
districts having purely federal jurisdiction in 
the most recent fiscal year. In the Senate sub- 
committee hearings on S. 15, both Senator 
McCarran and Senator Welker objected to 
this statistical yardstick as unrealistic. There 
is undoubtedly some validity to their con- 
tention that it is the amount of work which 
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a judge can do rather than the number of 
cases filed per judge in the entire country 
which should determine whether or not a 
particular district is overloaded. 


In order to arrive at a statistical yardstick 
which can be applied as a rough measure of 
the average annual dispositions per judge for 
comparison of the business of an individual 
district with the national average, it is neces- 
sary to eliminate the District of Columbia 
court and the territorial courts which have 
local as well as federal jurisdiction, leaving 
86 districts. It is also fair to leave out 5 
districts bordering on Mexico where 10,000 
to 12,000 immigration cases are disposed of 
annually, all but 2 or 3 percent of them by 
plea. 

During the fiscal years 1948 to 1952, in- 
clusive, the average annual dispositions per 
district judge were 107 civil cases in which 
the United States was a party, 106 civil cases 
between private parties, and 116 criminal 
cases. Where the average annual filings per 
judge substantially exceed these figures, the 
need for additional judicial help is worthy 
of consideration, especially if the court is 
falling behind in its work. Average filings per 
judge in those districts for the fiscal year 1952 
were 113 U. S. civil, 128 private civil and 111 
criminal cases. Much the most important 
figure of the three is that for private civil 
cases, since they take two or three times as 
much judicial time per case on the average 
as the U. S. Civil cases and three or four 
times as much as the average criminal case, 
most of which are ended by a plea of guilty. 


Other Considerations 


The statistical yardstick does not tell the 
complete story, and it is only one of a num- 
ber of factors to be taken into consideration. 
The number of cases pending is important in 
some instances where a constant increase 
over a period of years has produced a con- 
gested docket, as in New York City, Philadel- 
phia, Pittsburgh, Cleveland and Chicago. 
Other considerations are the number of 
trials, median time from filing to disposition 
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and from issue to trial in civil cases termi- 
nated after trial, type of cases filed in the dis- 
trict, number of receiverships and reorgani- 
zations, amount of land condemnation busi- 
ness, amount of travel required of the judges, 
age and health of the judges, and availability 
of surplus judge-power which may be shifted 
temporarily from one place to another. In 
Delaware the caseload is small, but because 
so many large companies are incorporated 
there, time-consuming stockholders’ suits, 
holding company actions, patent and anti- 
trust cases occupy most of the time of that 
court. A temporary judgeship in Middle Ten- 
nessee is recommended to relieve a judge 
who has been in poor health. In North 
Dakota the huge future development of the 
oil resources in the newly-discovered Willis- 
ton Basin was taken into consideration. 


There is a need for some surplus judge- 
power. For the past two or three years there 
has been a large increase in the business of 
the district court in Colorado. By use of the 
power to transfer judges temporarily from 
one district to another, Chief Judge Orie L. 
Phillips of that circuit has been able to keep 
a second judge sitting in Denver during a 
good part of the year. This has been possible 
because of comparatively light dockets in 
Wyoming and Utah and because of the pos- 
sibility of drawing on the Oklahoma judges, 
of whom there are five, for assistance. 


Litigants in the federal courts, as in all 
courts, are entitled to prompt disposition of 
their controversies, and this is the leading 
consideration. The 1954 budget of the fed- 
eral courts as submitted is but %0 of 1 per 
cent of the entire federal budget as first sub- 
mitted. The comparatively minor expense of 
creating new judicial positions should not be 
allowed to interfere with the paramount 
need for assuring that the judicial branch is 
adequately manned. There is no reason to 
doubt that congress will accept the carefully 
considered recommendations of the Judicial 
Conference and make such provision for the 
federal judicial establishment as the public 
welfare demands. 
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Tere PRESENTLY are well over two 
million persons serving in the Armed Forces 
of the United States. It has been observed 
that some ten million Americans probably 
will be called upon to render military serv- 
ice within the forseeable future. However 
that may be, it is clear that our troubled times 
will require the maintenance of a larger stand- 
ing armed force than we ever before have 
had for a protracted period in time of peace. 
Human nature being as it is, there is no 
doubt that some of the persons called upon 
to serve will run afoul of the law and will 
find themselves subject to trial for their 
derelictions by courts which are governed by 
the military system of administering criminal 
justice. 

There certainly is no dearth of material, in 
legal periodicals, upon the administration of 
military justice. Some of the authors have 


The United States Court of Military Appeals. Mem- 
bers of the Court, (left to right), are Judge George 
W. Latimer, Chief Judge Robert E. Quinn, and 
Judge Paul W. Brosman. oFrFiciaL U. 8. ARMY PHOTO- 
GRAPH. 
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viewed the subject objectively, others have 
evidenced a lack of information concerning 
the subject about which they were endeavor- 
ing to write. Some have praised the military 
system, one eminent writer went so far 
as to say that the civilian system is far inferior 
to the military system of justice, and others-- 
particularly a number of those who have 
written since World War II—have been highly 
critical. It is well that the system should be 
carefully examined by legal scholars, but 
certainly such examination can result in little 
benefit if the view of the subject is not objec- 
tive and if conclusions reached are not based 
upon correct information. 


We now stand near the threshold of a sub- 
stantial revision of the traditional system of 
administering military justice. A new Code’, 
enacted by Congress for the unification of 
the administration of military justice within 
the Armed Services, has been in effect ap- 
proximately two years, as has been the pres- 
ent Manual for Courts-Martial*, issued by 
Executive Order of the President of the 
United States, to implement the Code.* 
Although two years is far from adequate as 
a period of time upon which extended ex- 
perience may be based, it may be well to 
examine the Code itself, and compare the 
safeguards which it provides with those af- 
forded the criminal offender in civilian life 
who is called upon to answer to society an 
allegation of guilt. 


At the outset, it may be appropriate to 
digress and inquire whether one who is called 
to the military service is more likely to find 
himself in the toils of the law than is his 
neighbor in civilian life. Reliable statistics 
reveal that during the years 1943, 1944, and 
1945—a period which particularly appears to 
be in the minds of those who are highly 
critical of the administration of military 
justice—the number of arrests per thousand 
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persons in the United States, for offense which 
generally are considered as felonies, was more 
than three times greater than was the number 
of charges placed against military personnel 
for offenses triable by general courts-martial. 


And before proceeding into the examina- 
tion of the administration of military justice, 
it may be well to digress further, and dispel 
a fallacious belief which is held by many— 
that trials by court-martial are certain to 
result in convictions. Statistics of a recent 
typical year, a year which was prior to the 
advent of the Uniform Code of Military 
Justice but following World War II, reveal 
that of those tried by Army general courts- 
martial, 6.9 per cent were acquitted.* On the 
other hand, the report of the District Attor- 
ney of the County of New York, for a recent 
year, reveals that of the felony prosecutions 
brought to trial, over 98 per cent resulted in 
convictions; of 2,361 persons arraigned for 
felonies, there were but 30 persons who were 
successful in gaining acquittal from judge or 
jury.” These statistics may not indicate that 
one system of administering criminal justice 
is more efficient than the other, but the com- 
parison should dispel any notion that the 
court-martial simply bows to the will of the 
military commander. 





l. Public Law 506, 8lst Congress, c. 169 § 1, 64 
Stat. 108; 50 USC 551-736. 

2. Manual for Courts-Martial, United States, 1951. 

3. The Judges of the new Court of Military Appeals 
were not confirmed by the Senate until after the 
effective date of the new Code. Thus the annual 





report of the Court represents less than one year 
of normal operation. See footnote 36, .infra. 

4. Fiscal year 1952. 8068 persons tried, 561 ac- 
quitted. 

5. Report of the District Attorney, County of New 
York, 1946-1948, Tables 1 and 2, page 179. 
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Now in returning to the examination of 
military justice and its administration, which 
is the principal subject of the present dis- 
cussion, it may be well to divide the exami- 
nation into four phases: the procedures which 
are applicable prior to the beginning of the 
actual trial, the trial by court-martial, ap- 
pellate procedure, and procedures available 
to an accused after the completion of ap- 
pellate review. 


1. Pre-trial Procedure. 


The Constitution provides that no person 
“shall be held to answer for a capital, or 
otherwise infamous crime, unless on a pre- 
sentment of indictment of a grand jury ex- 
cept in cases arising in the land or naval 
forces, or in the Militia, when in actual serv- 
ice in time of War or public danger.”* This 
provision traditionally has been viewed by 
the courts as having granted a sacred right. 
Sacred though it may be considered, it does 
not—either by its terms, or in actual practice— 
grant an accused the right to cross-examine 
witnesses who appear before the grand jury. 
It does not grant a right to call witnesses to 
appear before the grand jury on behalf of 
the accused. The accused has no right to be 
present at the grand jury’s inquiry, he has no 
right to be represented by counsel at such 
inquiry, and he does not even have a right to 
be informed that he is being subjected to 
investigation by grand jury.’ 

The framers of the Constitution were 
quite clear that indictment by a grand jury 
should not be a prerequisite to trial by 
court-martial.* Does this mean that the ac- 
cused soldier is in a less favorable position 
than is his civilian neighbor who is accused 
of crime? Let us examine the pre-trial mili- 
tary procedure and determine for ourselves. 

In the military procedure, the first step in 
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an accusation is the preparation of charges 
and _ specifications." The charge alleges a 
violation of a specific article of the Code; the 
specifications under each charge set forth the 
specific facts and circumstances allegedly 
constituting the violation."? Anyone subject 
to the jurisdiction of the Code—the provision 
applies to enlisted personnel as well as to 
officers—may sign the charges, but they must 
be signed under oath." 

If the charges indicate that a trial by 
general court-martial may be appropriate, 
they must be referred to a disinterested officer 
for a pre-trial investigation.'* The accused 
must be informed of the nature of the charges 
against him, and he must be provided coun- 
sel if he desires; he must be given the op- 
portunity to be present at the investigation, 
cross-examine adverse witnesses, and call wit- 
nesses in his own behalf. He may decline to 
make any statement, if he chooses." 

The right of an accused to be represented 
by counsel in criminal proceedings against 
him repeatedly has been held to be such a 
fundamental right that its violation will result 
in the-reversal of a conviction. This right must 
be observed in civilian criminal jurisdictions 
at the trial level, but one is not entitled to 
counsel in the proceedings of the grand jury, 
and the revisers of the Federal Rules of 
Criminal Procedure advisedly decided, in the 
1946 revision, that it was not necessary as a 
matter of right that an accused be repre- 
sented by counsel before a committing magis- 
trate. Military procedure, however, provides 
that an accused shall have a right to be rep- 
resented by counsel during the pre-trial in- 
vestigation, during the trial, and even beyond 
that, as presently will be seen. 


This recitation of rights and privileges is 
not mere dull cant. The investigating officer 
is usually an experienced, mature officer hold- 





6. Amendment V, Constitution of the United States. 

7. Davey v. United States, 208 F. 237, 241 (7th Cir. 
1913); United States v. Central Supply Ass’n., 
34 F. Supp. 241, 244 (D.C.N.D. Ohio 1940). 

8. Footnote 6, supra. 

9. Article 30, U.C.M.J. (50 USC 601). 

10. MCM, 1951, par. 24a, p. 28. 

11. Footnote 9, supra. 


12. Article 32(a), U.C.M.J. (50 USC 603);. MCM, 
1951, par. 33e, p. 40. 

13. Article 32 (b), U.C.M.J. (50 USC 603); MCM, 
1951, par. 346, p. 45. 

14. MCM, 1951, par 67b, p. 96. 

15. MCM, 1951, par. 35a, p. 49. 

16. Article 34, U.C.M.J. (50 USC 606); MCM, 1951, 
par. 355, p. 49. 
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ing the rank of major (lieutenant commander ) 
or higher. It is plain that no system of justice 
can be self-operating. The framework of law 
erected by Congress or a legislature demands 
an administration carried out in the spirit 
with which the mandate was written. This 
is a sobering duty to lay upon a judge, a 
grand jury, or an investigating officer. In an 
overwhelming percentage of the specific in- 
stances, the investigating officer in the mili- 
tary system is properly equipped mentally, 
psychologically, and in terms of experience to 
deal with that sobering duty. Again, in an 
overwhelming percentage of the specific in- 
stances, the investigating officer carries out 
his duties in the spirit contemplated by 
Congress. In the past there may have been 
investigating officers who were not models of 
impartiality, and there may have been others 
who failed properly to discharge their duties. 
So too, there perhaps have been arbitrary 
judges and capricious grand juries. 

As a safeguard, the defense counsel at the 
time of arraignment may raise any pertinent 
objection based upon defects in the pre-trial 
investigation."* 

When an officer exercising general court- 
martial: jurisdiction receives the charges, the 
investigation ordinarily will have been com- 
pleted. The report of investigation and the 


Board of Review No. 1 in the 
Office of The Judge Advocate 
General of the Army in the 
board of review court room. 
Members of the board, left to 
right, are Lieutenant Colonel 
Ralph’ K.° Johnson,. Colonel 
Damon M. Gunn (chairman), 
and Lieutenant Colonel Arthur 
P. Ireland. Seated at the left is 
Lieutenant -Allan S., Kushen, 
assistant to the: board... OFFICIAL 
U.S. ARMY PHOTOGRAPH. 
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recommendation of the investigating officer 
concerning disposition of the matter accom- 
panies the charges. The officer exercising gen- 
eral court-martial jurisdiction may dismiss 
the charges, he may direct non-judical punish- 
ment or trial by a summary or special court, 
or he may direct trial by general court- 
martial.” Assuming a hypothetical case in 
which trial by general court-martial has been 
directed, the course of a trial here will be 
discussed, and the officer exercising general 
court-martial jurisdiction—almost always a 
general or flag officer, commanding an army 
division or one of the larger army posts, or 
one with similar Naval or Air Force com- 
mand—hereinafter will be referred to as the 
convening authority, since it is he who con- 
venes the court. 

Before directing a trial by general court- 
martial, the convening authority must refer 
the available information to his staff judge 
advocate, invariably a qualified lawyer, for 
consideration and advice.’® This requirement 
provides a safeguard designed to insure that 
a charge will not be referred for trial unless 
the charge alleges an offense under the 
Code and is warranted by evidence indicated 
in the report of investigation. 

It is a widely accepted and fundamentally 
sound concept that an accused is entitled to 
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a speedy trial. Reflection on the pre-trial pro- 
cedures outlined above leads inevitably to 
the conclusion that while an accused will re- 
ceive a speedy trial in the military system, 
sufficient time is provided to permit an ac- 
cused and his counsel to prepare for trial. 


In civilian life, there occasionally is found 
a situation in which an indictment is returned 
by a grand jury, the accused is arraigned, 
and a plea of guilty is entered, all within a 
matter of hours. To permit this is to increase 
the possibility of rash action as contrasted 
with expeditious action. Yet our sensibilities 
are not outraged by the possibility of rash 
action simply because the possibility is 
seldom an actuality. So, too, there is a possi- 
bility that the investigating officer in the 
military system may be rash or negligent, but 
since one cannot be brought to trial until the 
report of investigation has been studied by 
the staff judge advocate and approved by 
the convening authority, the possibility of 
rash or negligent action is rather remote. 
And in the court-martial procedure, there is 
the further safeguard that in time of peace, 
no accused shall be brought to trial by gen- 
eral court-martial, over his objection, until at 
least five days after the service of charges 
_ upon him. It may be accepted as a primary 
premise that no man in the military service 
is brought to trial before a general court- 
martial unless there is a substantial question 
of guilt or innocence to be resolved by the 
judicial fact-finding forum. 


2. The Trial by General Court-Martial. 


One who is brought to trial before a gen- 
eral court-martial is entitled to many safe- 
guards, some of which have civilian counter- 
parts. 
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Among the safeguards afforded in the court- 
martial trial, which also are available to those 
who must defend before civilian tribunals, is 
the right to be confronted by witnesses testi- 
fying against him (with certain exceptions, 
counterparts of which are found in civilian 
jurisdictions’), the right to cross-examine 
witnesses, the right to challenge members of 
the court for cause or peremptorily, the right 
to have the court properly constituted, the 
right to be represented by counsel, the 
privilege against self-incrimination, and the 
right to have the triers of the facts properly 
instructed as to the elements of the offense, 
the presumption of innocence, the rules con- 
cerning reasonable doubt, and the burden 
of proof.'® 


It has been said an accused is entitled to 
be represented by counsel, but this right 
deserves more consideration than a simple 
statement to that effect. An accused is 
entitled to be represented by civilian counsel 
at his own expense. He is entitled to be rep- 
resented, without expense to himself, by 
military counsel of his personal choice, if 
such counsel reasonably is available. He is 
entitled to be represented, also gratis, by 
appointed military counsel who must possess 
specified legal qualifications." Unlike the 
practice which prevails in many civilian juris- 
dictions, an accused is entitled to this pro- 
tection whether he is charged with a mis- 
demeanor, felony, or capital offense, and 
whether he pleads guilty or not guilty at the 
time of the arraignment.” 


There is a factor present in the representa- 
tion picture which operates to make repre- 
sentation by appointed counsel one of the 


* most substantial of all the rights of an ac- 


cused. Defense counsel’s duties incident to a 





17. Deposition evidence may be received, providing 
accused has had opportunity to be represented 
at taking of deposition, except that in no case 
may deposition testimony be presented on behalf 
of the prosecution in a capital case. Article 49. 
U.C.M.J. (50 USC 264). 

18. United States v. Clay, (No. 49), 1 CMR 74, 77-78: 
United States v. Drew, ——-USCMA——, decided 
23 July 1952. 

19. Article 27, U.C.M.J. (50 USC 591); MCM, 1951, 


par. 6, p. 9, par. 46, p. 66. 

20. i.e. Massachusetts, where an accused is entitled 
to counsel at public expense only in a capital 
case, Allen v. Commonwealth, 324 Mass. 558, 87 
N.E. 2d 192, 193 (1949); and Michigan where 
appointment of counsel at public expense is at 
the absolute discretion of the trial court, People 
v. Williams et al, 225 Mich. 133, 195 N.W. 818. 
819 (1923); People v. Harris, 266 Mich. 317, 253 
N.W. 312 (1934). 
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trial by general court-martial are official 
duties. Therefore, the accused does not bear 
the expense of his counsel interviewing wit- 
nesses, or procuring photographs for use in 
evidence if they are needed. Witnesses whom 
an accused desires at his trial are called at 
government expense. The defense counsel is 
granted wide latitude in being permitted to 
examine evidence in the hands of the prose- 
cution. The defense counsel must be _ in- 
formed in advance of the witnesses who are 
to appear for the prosecution, and failure 
so to advise him will be grounds for a con- 
tinuance; thus the prosecution’s “surprise 
witness,” sometimes seen in non-military 
criminal courts, is not a potent factor in a 
court-martial trial. The defense counsel must 
be given a summary of the testimony of ex- 
pected witnesses, as elicited from the pre- 
trial investigation. 


A general court-martial is composed of a 
law officer and not less than five members, 
one-third of whom must be enlisted personnel, 
if an enlisted accused so desires.2! The law 
officer occupies a position comparable to that 
of trial judge in civilian life, with certain 
exceptions. 

Under the Uniform Code, the law officer 
does not deliberate with the members of the 
court-martial when they retire to determine 
innocence or guilt, or fix sentence. The law 
officer initially rules on all interlocutory 
matters, and his decision is final in all in- 
stances except two. He must instruct the 
members of the court-martial concerning the 
elements of the offense charged, the elements 
of lesser-included offenses, and the burden of 
proof, at the conclusion of the presentation 
of evidence and argument of counsel, prior 
to the time the court-martial retires to de- 
liberate upon its fiindings. These instructions 
must be specific and comprehensive. Defense 
or trial counsel may request additional in- 
structions, and they may object, in the 
manner familiar in non-military courts, to the 
instructions given. The law officer enforces 
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a code of evidence as complete and just as 
any in our land; the applicable rules of 
evidence are substantially similar to those of 
non-military tribunals. A verbatim transcript 
of the proceedings and evidence is made of 
every trial by general court-martial, and a 
copy of the transcript is furnished the accused 
without cost to him. Thus every act of the 
law officer is subject to full review. It earlier 
was said that there were certain differences 
distinguishing the positions of the law officer 
and the trial judge. 


In civilian life, it is not uncommon for an 
accused to waive trial by a jury, and have his 
case tried before a lone judge. This procedure 
is not authorized for a trial by general or 
special court-martial. An accused in the 
military cannot waive trial by court-martial. 
A law officer alone cannot conduct a valid 
proceeding. 


In the military system the sentence ad- 
judged, after a finding of guilty has been an- 
nounced, is determined by the members of 
the court, sitting in closed session. In many 
civilian jurisdictions, the trial judge de- 
termines the sentence, sometimes within the 
limits set by the findings of the jury. In a 
trial by court-martial, it is to be noted, the 
court is not bound by a mandatory minimum 
sentence upon a finding of guilty except in 
two cases—premeditated murder and spying. 
Even in these two cases, as in all other cases, 
absolute discretion to reduce the sentence 
imposed is vested in the convening authority, 
the board of review, and in the confirming 
authority in those cases in which confirma- 
tion by the Secretary of the Department or 
by the President of the United States is 
necessary. 

The law officer's ruling upon any inter- 
locutory question is final, except upon a mo- 
tion for a finding of not guilty or upon the 
question of accused’s sanity.** In a situation 
where either of these exceptions arises, the 
court, by appropriate vote in closed session, 
may reverse the law officer’s ruling.** Statis- 





21. Article 16, U.C.M.J. (50 USC 576); Article 25, 
U.C.M.J. (50 USC 589). 


22. Article 51, U.C.M.J. (50 USC 626); MCM, 1951, 
par. 57d, p. 80. 
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tics which might be comparable are not 
available concerning military cases, but in 
New York County for the year 1948, some 
295 juries were sworn for the trial of criminal 
cases. Only two accused were acquitted by 
direction of the court.2* Thus in New York 
County, in situations similar to those found in 
courts-martial where there is a motion for 
a finding of not guilty upon which a law 
officer must rule subject to reversal by the 
court, there were acquittals in but seven- 
tenths of one percentum of the cases. 


General court-martial procedure often is 
considered as being divided into four major 
steps, or five in some cases. These are the 
investigation, the trial, action by the con- 
vening authority, the appellate process, and 
confirmation (in a limited number of cases). 
The investigation and the trial thus far have 
been considered; consideration now will be 
given the action by the convening authority. 

“Sounding as it does in appellate review 
as well as in what might be termed junior- 
grade confirmation*’,” the action by the con- 
vening authority is a hybrid, differing essen- 
tially from all that has gone before and all 
that follows. Unless there has been a finding 
of guilty by the court-martial, there can be 
no action by the convening authority, that is, 
by the officer who appointed the court. 


The convening authority has the power to 
approve only such findings of guilty and the 
sentence or such part of the sentence as he 
finds correct in law and fact. In addition, the 
convening authority has absolute discretion 
to remit or suspend any part of the sentence,”° 
or to disapprove any finding of guilty. He is 
not authorized to increase the punishment 
adjudged, and he cannot alter a finding of 
not guilty. He may order a rehearing if pre- 
judicial error was committed during the trial, 
or he may dismiss the charges if he so 
chooses.”* Prior to taking his action, the con- 
vening authority must refer the record to his 
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staff judge advocate for a written opinion as 
to the legal sufficiency of the record.”* If a re- 
hearing is ordered, charges or specifications, 
upon which there previously was a finding of 
not guilty, cannot be retried, and the punish- 
ment adjudged at the second trial cannot be 
greater than that which previously was ad- 
judged. Thus, the action of the convening 
authority, who may have before him matters 
in mitigation, may be beneficial to an accused, 
but it cannot put the accused in a position 
which is more unfavorable than that which 
resulted from his conviction. 


3. The Appellate Process. 


In civilian criminal courts, a conviction 
may be followed by a motion for new trial, 
and often by an appeal, but in a large ma- 
jority of the cases the judicial process ends 
with the trial court. This never is true, how- 
ever, in the military judicial process when 
there has been a conviction by general court- 
martial; there always are at least two steps 
which are in the nature of appellate review. 

All records of trial by general courts- 
martial are forwarded, after action by the 
convening authority, to The Judge Advocate 
General of the armed force of which the ac- 
cused is a member.”® All such records, in 
cases in which convictions have resulted, are 
reviewed by qualified attorneys in the office 
of The Judge Advocate General, and most 
records are reviewed by a board of review. 
The Judge Advocate General of each of the 
armed forces has constituted in his office one 
or more such boards of review. Each board 
must consist of not less than three members. 
The members may be either officers or civil- 
ians, but each must be a person admitted 
to the practice of law before the highest court 
of a state or a federal court.*® Where the 
court-martial sentence extends to death, dis- 
missal, or punitive discharge, or involves a 
general or flag officer, review by a board of 





23. MCM, 1951, par. 7la, p. 109; par. 1226, p. 202. 

24. Report of the District Attorney, County of New 
York, 1946-1948, Tables 2, 3, pages 179-180. 

25. United States v. Sonnenschein, (No.8), 1CMR 64. 

26. Except a death sentence, Article 71, U.C.M.J. 


(50 USC 658). 
27. Article 63, 64, U.C.M.J. (50 USC 650. 651). 
28. Article 61, U.C.M.J. (50 USC 648). 
29. Article 65, U.CM.J. (50 USC 652). 
30. Article 66, U.C.M.J. (50 USC 653). 
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review is mandatory prior to execution of the 
sentence.*' The accused is entitled to be rep- 
resented, before the board of review, by quali- 
fied military counsel (admitted to the prac- 
tice of law by the same standards as members 
of the board of review), at no expense to the 
accused, if he so requests; or he may be rep- 
resented by civilian counsel whom _ he 
chooses, if he bears the expense.** 


The powers of the board of review are ex- 
tensive, and indeed, are far greater than the 
powers of any civilian appellate tribunal, 
with but one exception.** The board of re- 
view is authorized to act upon only the find- 
ings and sentence approved by the convening 
authority, and like the convening authority, 
it cannot increase the severity of the sen- 
tence. In considering a record of trial, the 
board may weigh the evidence, judge the 
credibility of witnesses, and determine con- 
troverted questions of fact. The board affirms 
only such findings of guilty—or such part 
of the findings of guilty as includes a lesser 
included offense — and the sentence or such 
part of the sentence as it finds correct in law 
and fact. Next, the Code vests in the board 
absolute discretion to reduce any sentence 
which -it considers too severe.** Finally, the 
board of review, in an appropriate case, may 
order a rehearing, or it may order the charges 
dismissed.* If a rehearing is ordered, the sen- 
tence adjudged cannot be greater than that 
previously given. 

During the first year of operation under 
the new Code, 7,261 records of trial were 
received in the Office of The Judge Advocate 
General of the Army for review by a board 
of review. A total of 7,644 accused were in- 
volved. Of these, 68.5 percent requested rep- 
resentation by military counsel in the pro- 
ceedings before the board of review.*® 


The twin appellate rights mentioned thus 
far — mandatory review and optional repre- 
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sentation by counsel, both at no cost to the 
accused — give uniqueness to the military 
system. The right to appellate review is fun- 
damental in our concept of due process of 
law, but one may venture the observation that 
the cost of appeal is an effective deterrent to 
all but a very few of those persons convicted 
of crime in our civilian courts. 


Except in cases involving relatively minor 
sentences, appellate review by a board of re- 
view is mandatory under the law, and even 
where an accused does not request that he be 
provided counsel in the proceedings before 
the board, the board nevertheless must ex- 
amine the record for prejudicial error. 

The senior appellate review body in our 
system of military justice is the United States 
Court of Military Appeals.*7 The Court is 
composed of three civilian judges, appointed 
for fifteen-year terms. The Court may con- 
sider only questions of law, a limitation simi- 
lar to that usually applicable to civilian ap- 
pellate tribunals. 


Cases reach this Court in any of three ways. 
First, if the sentence of a court-martial, as 
affirmed, extends to death or affects a general 
or flag officer, review by the United States 
Court of Military Appeals is mandatory. 
Second, if the accused petitions the Court 
for grant of review, the review may be 
granted upon good cause shown; such a peti- 
tion for review corresponds to the civilian 
practice of seeking issuance of a writ of 
certiorari. And third, The Judge Advocate 
General of any of the services may file with 
the court a certificate for review of specified 
issues in a particular case. This third method 
provides the only way in which The Judge 
Advocate General may obtain further con- 
sideration of a decision of a board of review, 
where The Judge Advocate General does not 
agree with the conclusions of the board. 


The judges of the United States Court of 





31. Footnote 2, supra. 

32. Article 70, U.C.M.J. (50 USC 657). 
33. Again, Massachusetts. 

34. Footnote 30, supra. 

35. Footnote 30, supra. 


36. Annual Report of the United States Court of 
Military Appeals and The Judge Advocates Gen- 
eral of the Armed Forces Pursuant to the Uni- 
form Code of Military Justice for the period 
May 31, 1951, to May 31, 1952. 

37. Article 67, U.C.M.J. (50 USC 654). 
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Military Appeals receive the same salaries 
as do judges of the United States Court of 
Appeals, and the statute provides that if any 
judge of the Court of Military Appeals “is 
temporarily unable to perform his duties be- 
cause of illness or other disability, the Presi- 
dent [of the United States] may designate a 
judge of the United States Court of Appeals 
to fill the office for the period of disability.” 


In cases reviewed by it, the Court may af- 
firm or reverse, depending upon the conclu- 
sions of the court as to the applicable law. 
If affirmed, the sentence may thereafter be 
ordered into execution. If reversed, the Court 
may order a rehearing at the trial level, it 
may return the case to the board of review 
for appropriate action, or it may order the 
charges dismissed. There are cases which, 
even after being affirmed by the Court, re- 
quire confirmation by the Secretary of the 
Department or by the President of the United 
States before they may be executed; in such 
cases the confirming authority has absolute 
discretion to reduce or commute the sen- 
tence.** 


If the accused so desires, he will be repre- 
sented, without cost to himself, by military 
counsel before the United ‘States Court of 
Military Appeals.*® Just as was the case in 
the actual trial, and in the proceedings of the 
board of review, the accused here receives 
the full measure of his appellate rights be- 
cause the cost of the appeal is not a cost 
which he must bear. It may be pertinent to 
note that under the Articles of War, prior 
to the Uniform Code of Military Justice, the 
military system pioneered an expansion of the 
idea of public defender; under the Code, the 
idea further has been expanded so that it 
applies throughout the appellate process. 


In the first ten months of operation, the 
Court docketed 814 cases from all of the 
services. Since then, the number has risen 
steadily each month. The number of cases 
docketed during the first ten months repre- 


sented 12.6 per centum of the cases decided 





38. Article 71, U-CMJ. (50 USC 658). 
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by the Army board of review, and lesser per- 
centages for the other services.* 

The Court released almost a hundred 
opinions during its first year, and it appears 
likely that the Court soon will be handling a 
greater case load than that of the Supreme 
Court of the United States. 


4. Further Proceedings. 


Affirmation of a case by the United States 
Court of Military Appeals concludes the ap- 
pellate review of a court-martial, but this 
does not mean that the accused has no further 
recourse. He may petition for a new trial 
within a specified time period.*t He may seek 
a change in the characterization of his dis- 
charge pursuant to the Uniform Code of 
Military Justice, Article 74(b), (50 USC 
661). He may petition the appropriate mili- 
tary service Board for Correction of Military 
Records. If he submits a petition to such 
board he may, for good cause shown, receive 
a mitigating change in the nature of his dis- 
charge. While such procedings are adminis- 
trative in nature, rather than judicial, they 
are nonetheless substantial benefits for the 
one who has been convicted. Compared with 
these provisions, the closest civilian counter- 
part—the executive pardon—is much less 
beneficial to an average accused. 


5. Conclusion. 


The conclusion should be apparent that no 
other system of justice in the entire world, 
either civilian or military, gives an accused 
more rights and more opportunities to be 
heard than does the system of military justice 
which is applicable to United States armed 
forces. 

Because the services must operate around 
the world; because they must operate in 
garrison, at sea, and in the field, because they 
must operate in times of peace, war, cold 
war, and police action, no other system of 
justice creates such a tremendous adminis- 
trative responsibility. More judge advocates 
and law specialists than ever before are re- 


40. Footnote 36, supra. 
41. Article 73, U.C.M.J. (50 USC 660). 
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quired under our Uniform Code of Military 
Justice. Every military lawyer, young or old, 
has had to be given intensive training in the 
terms of the Code. Additional libraries had 
to be placed in field installations. Old libraries 
had to be expanded. A whole new case re- 
porter system has been adopted. A channel 
for the processing of appeals to the United 
States Court of Military Appeals has had to 
be created. Steps were required to provide 
for the immediate dissemination of opinions. 
New appellate divisions have had to be 
created and staffed in the Offices of The 
Judge Advocates General. Every staff judge 
advocate’s section in the field has had to be 
augmented with additional judge advocates. 
Each of the services now maintains a school 
for the training of judge advocates or law 
specialists in the administration of military 
justice. All of these things have been done. 
More than a thousand military lawyers now 
devote a substantial portion of their time — 
many of them, all their time —to military 
justice. 

The purpose is plain. From the first step 
taken in the pre-trial stage to the final act of 
appellate review, the services seek to comply 
with both the spirit and the letter of the 
Congressional enactment. 

American military justice, beginning with 
the Articles of War which were adopted by 
the Continental Congress, and down through 
the years to the Uniform Code of Military 
Justice, has been changed from time to time 
by Congressional enactment or by orders of 
the Executive or by the two in combination, 
with a view to its perfection as an instrument 
of justice. These changes have been charac- 
terized by increasing insistence upon the con- 
servation of usable manpower and _safe- 
guards for the accused, until today the mili- 
tary accused enjoys rights which are far be- 
yond those accorded the defendant under 
the Federal Rules of Criminal Procedure or 
the criminal procedure of any state. The 
Code is not perfect, but doubtless further 
changes will result from the salutary provi- 
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sions of the statute which requires that the 
United States Court of Military Appeals and 
The Judge Advocates General shall “meet 
annually to make a comprehensive survey of 
the operation of this Code and report to the 
Committees on Armed Services of the Senate 
and the House of Representatives” and to the 
Secretaries, with reference to “recommenda- 
tions relating to uniformity of sentence 
policies, amendments to this Code, and any 
other matters deemed appropriate.”* 

The function of a military lawyer was 
aptly stated by Major General E. M. Bran- 
non, The Judge Advocate General of the 
Army, in the course of an address at the 
opening exercises of the first advanced class 
of The Judge Advocate General's School at 
Charlottesville, Virginia: 

“Most lawyers in the Army can try courts- 
martial cases reasonably well. It is more im- 
portant, however, to know when not to try 
a case. There are a great many young Ameri- 
cans in the Army; we must save all of them 
we can. When a young soldier gets into 
trouble, the easy ‘out’ is to put him in jail, but 
that is not our function. Our function is to 
try to help the individual soldier, and, at the 
same time, to try to assist in the maintenance 
of discipline. We must strive to develop more 
and better lawyers in the Army, but we must 
also seek to develop that judgment which is 
the real hallmark of the good judge advocate. 
We must have a man of good judgment to do 
the job of the staff judge advocate in the field.” 

Military justice has progressed through the 
years, both in form and content. 

The Uniform Code, together with the im- 
plementing executive orders and depart- 
mental regulations, is the culmination of that 
chain of progress. In the words of Judge 
George W. Latimer of the United States 
Court of Military Appeals: “ . if anyone 
now believes that a court-martial is merely 
an agency of the commander, and governed 
solely by his whims, then he is too blind to 
see what has been clearly spelled out by 


members of Congress.” 





42. Article 67 (g), U-C.MJ. (50 USC 654). 
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Florida Gets a 
Judicial Council 


A statute creating a judicial council was 
enacted last month by the Florida legisla- 
ture. The council will consist of a justice of 
the Supreme Court of Florida as presiding 
officer, a circuit judge, a judge of a court 
having probate jurisdiction, the attorney-gen- 
eral or one of his assistants, a faculty member 
of a state law school, three members of the 
bar and four laymen. All will be appointed 
by the governor for staggered terms of from 
one to three years. Functions of the judicial 
council will be as in other states to make a 
continuous study of the organization and ad- 
ministration of all courts in the state, and 
the volume and condition of their business, 
to compile, analyze and publish statistics on 
the work of the courts, and to receive and 
consider suggestions pertaining to the ad- 
ministration of justice. It will make recom- 
mendations to the legislature and will report 
regularly to the governor. 


More Judicial Retirement 
Legislation Is Enacted 


A retirement plan for county judges was 
enacted by the Wisconsin legislature. It will 
require judges to retire at the age of 70, and 
will provide a pension of approximately half 
pay after twenty-two years of service. The 
judges are to contribute seven per cent of 
their salaries into the fund. The plan is simi- 
lar to that adopted for circuit and supreme 
court judges at the last session. The Wiscon- 
sin legislature also passed a joint resolution 
for a constitutional amendment to require 
circuit and supreme court judges to be law- 
yers and setting a mandatory retirement age 
of 70 for them. Governor Cross of Maine 
signed into law a bill providing for retire- 
ment pay for supreme and superior court 
judges forced by illness to retire prior to the 


age of 70. If a judge dies in office, his widow 
will get the pension. The Delaware senate 
reversed itself and passed a bill to provide 
pensions for retired judges. At age 65, after 
a minimum of 12 years of service, a judge 
would receive 2.5 per cent of his last salary 
multiplied by the number of years served. 
The Kentucky circuit judges at their annual 
conference in Frankfort drew up and ap- 
proved for submission to the 1954 legislature 
a retirement pension plan for themselves. It 
calls for contributions of $150 a year by the 
judges, matched by the state, the state also 
to put up $25,000 into the fund to start the 
ball rolling. Pensions would amount to $3,500 
a year for judges with ten years service, plus 
$150 for each additional year up to a maxi- 
mum of $5,000. 


Judicial Selection Proposal 
Introduced in Ohio 


A judicial selection proposal embodying 
the essential features of the A.B.A. plan has 
been introduced as a joint Senate-House 
resolution in the Ohio legislature by Senator 
Carl D. Sheppard of Akron. It provides for 
the filling of judicial vacancies in the state’s 
eight largest counties, and in other counties 
by local option, by gubernatorial appoint- 
ment subject to senate confirmation, from a 
list of nominations submitted by a nominat- 
ing commission in each judicial district. Ap- 
pointments would be for a six-year term, to 
be followed by submission of the judge’s 
name to the voters on the question of his 
retention in office, without competing candi- 
dates, and if approved subsequent terms 
would be for ten years. 

A four-year controversy over the tenure of 
municipal judges in seventy Connecticut 
cities and towns was ended when the legis- 
lature established a four-year term for them. 
Formerly appointed by the legislature, in 
1949 a constitutional amendment changed 
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the system to appointment by the governor 
with legislative confirmation, the length of 
terms to be set by the legislature. In both 
1949 and 1951 the two houses of the legisla- 
ture were under opposite political control 
and agreement could not be reached on the 
length of the term. The Wisconsin legislature 
passed legislation to effectuate a recent con- 
stitutional amendment which provides that 
judges elected to fill a vacancy are to hold 
office for a full term rather than for the re- 
mainder of the old term. 


Illinois, New Jersey Reorganization 
Bills Advanced in Legislatures 


The proposed constitutional amendment to 
revise the Illinois judiciary article moved closer 
to enactment by the Illinois legislature when 
it was approved on June 10 by a vote of 
15 to 10 in the house executive committee. 
It had already passed the senate. Committee 
action followed two days of testimony, includ- 
ing some forty witnesses representing various 
divisions and locals of the Illinois Federation 
of Labor, which is opposing court reform. 
Strong endorsement, however, came from the 
33,000-member Local 1031 of the Interna- 
tional Brotherhood of Electrical Workers, 
largest A.F.L. local. Sponsors of the measure 
still expected difficulty in mustering enough 
votes for passage on the floor of the house. 

The New Jersey county court integration 
proposal passed the lower house of the legis- 
lature on May 25 by a margin of two votes, 
after having been once rejected earlier in the 
same sitting. The proposal would transfer the 
jurisdiction, functions and powers of county 
courts, and all of their judges, to the superior 
court, and would abolish county district 
courts, county criminal judicial district courts 
and county traffic courts and place their ac- 
tivities in new county courts. Despite its 
approval in the assembly, many senators have 
said that the measure has little chance of 
being passed in their chamber. Governor 
Driscoll has called it the most important 
legislation introduced this year. 

The Connecticut legislature adjourned late 
in May without having enacted any of the 
proposals for court reorganization in that 
state. They were referred to the legislative 
council, a continuing body, which is not ex- 
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Beneh and Bar Calendar. 


July 


1-4 —State Bar of Texas, Fort Worth. 

7-8 —Judicial Conference 3rd Circuit, Atlantic 
City, N. Jj. 

8-11—Idaho State Bar, Sun Valley. 

8-1l—Judicial Conference, 9th Circuit, San 
Francisco, Calif. 

16-18—Alabama State Bar, Birmingham. 

16-18—Judicial Conference, 10th Circuit, Estes 
Park, Colo. 


August 


6-8 —Virginia State Bar Association, White 
Sulphur Springs, W. Va. 

6-8 —State Bar Association of North Dakota, 
Fargo. 

6-8 —Washington State Bar Association. Bel- 
lingham. 

13-15—Montana Bar Association, Great Falls. 

18-19—Maine State Bar Association, Belgrade 
Lakes. 

24-28—A. B. A. annual meeting, Boston. 

26 —American Judicature Society, Boston. 

31-Sept 4—National Association of Claimants 

Compensation Attorneys, Chicago, 


Ill. 


September | 


3-4 —State Bar of South Dakota, Mitchell. 

3-5 —West Virginia Bar Association, White 
Sulphur Springs. 

7-12—Canadian Bar Association, Quebec. 

17 —Citizens Day. 

17-19—Oregon State Bar, Gearhart. 

17-19—Wyoming State Bar, Casper. 

18-19—Indiana State Bar Association, Fort 
Wayne. 

23-25—State Bar of Michigan, Detroit. 

25-26—Missouri Bar, Kansas City. 

25-26—New York State Bar Association regional 
meeting, Buffalo. 


October 


2-3 —West Virginia State Bar, Beckley. 
5-9 —State Bar of California, Monterey. 


6-7 —Vermont Bar Association, Montpelier. 
22-24—Colorado Bar Association, Colorado 
Springs. 


23 —North Carolina State Bar, Raleigh. 
28-30—National Legal Aid Association, Wash. 
ington, D. C. 


November 


8-11—National Conference on Government. 
Richmond, Va. 

12-13—-Nebraska State Bar Association, Omaha. 

18-21—-Oklahoma Bar Association, Oklahoma 
City. 
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pected to do anything to promote them in 
view of the weight of political opposition 
which has developed. The metropolitan court 
plan for Wayne County (Detroit), Michigan, 
died in the metropolitan affairs committee of 
the Michigan legislature. 


More Judicial 
Salary Legislation 


An expense allowance of $6.00 a day to 
Iowa supreme court justices was ruled con- 
stitutional by the attorney-general, who held 
that it does not violate the prohibition against 
increases of salaries during terms of office 
because expense money is not compensation. 
A bill to increase salaries of Wisconsin depart- 
ment heads and constitutional officers, includ- 
ing supreme court judges, is pending in the 
‘joint finance committee and will be consid- 
ered when the legislature convenes again on 
October 26. Pending in the house after unani- 
mous approval by the senate judiciary com- 
mittee is S. 1663, providing for salary in- 
creases for federal judges, from $25,500 to 
$40,000 for the chief justice, $25,000 to 
$35,000 for associate justices, $17,500 to 
$27,500 for circuit judges, and $15,000 to 
$25,000 for district judges. A bill to provide 
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superior court judges was rejected by the 
California assembly judiciary committee. 
Other bills for individual increases were still 


pending. 


Administrative Office 
for Oregon Courts 


Two bills sponsored by the Oregon State 
Bar and enacted by the 1953 Oregon legis- 
lature provide for better business manage- 
ment of the courts of that state. The first 
vests general administrative authority over 
all circuit courts in the supreme court, to be 
exercised, subject to the court’s rules, by its 
chief justice. He is authorized to employ an 
administrative assistant, and the court is 
given authority to collect, compile and pub- 
lish judicial statistics, and to require the 
cooperation of all judges and court clerks in 
such work. The second new statute provides 
for the appointment by the chief justice of 
members of the bar as judges pro tem for 
periods of 90 days or less, when needed to 
clear congested dockets or to relieve disabled 
judges. 

United States Senate Bill 15, the omnibus 
judgeship bill referred to by Will Shafroth 
in his article in this issue, passed the senate 





uniform salaries of $16,750 for all California 


and at this writing was pen 


ing in the house. 


Surviving Charter Members of the American Judicature Society 


IOWA 


Fort Madison 
E. H. Pollard 


KANSAS 
Concordia 

Cc. L. Hunt 
Russell 

J. C. Ruppenthal 
Topeka 

- Robert Stone 


LOUISIANA 


New Orleans 
Monte M. Lemann 


MARYLAND 


Baltimore 
S. H. Lauchheimer 
Wm. L. Marbury 
Cumberland 


George Henderson 


MASSACHUSETTS 
Boston 
Harold S. Davis 
Robert G. Dodge 
Felix Forte 
Frank W. Grinnell 
Bert E. Holland 
Reginald H. Smith 
Cambridge 
Roscoe Pound 
Austin W. Scott 
Samuel Williston 


MICHIGAN 
Ann Arbor 

E. R. Sunderland 
Detroit 

Arthur Webster 


MINNESOTA 
Minneapolis 
Morris B. Mitchell 


(Continued from page 9) 


Henry Rottschaefer 
Ed. F. Waite 


MISSOURI 
Cape Girardeau 
Rush H. Limbaugh 
St. Louis 
Arthur V. Lashly 
S. A. Mitchell 
Guy A. Thompson 


MONTANA 
Anaconda 

J. B. C. Knight 
Billings 

A. F. Lamey 


NEBRASKA 
Grand Island 
Bayard H. Paine 


NEW JERSEY 
Camden 


Albert E. Burling 
Newark 

A. T. Vanderbilt 

Waldron M. Ward 


Paterson 
Jacob Stam 
William A. Sumner 


Princeton 


Otto S. Schairer 


NEW YORK 


Hamilton 
R. L. Mott 


New York City 
George W. Alger 
T. E. Atkinson 
Richard S. Childs 
Edward R. Finch 
C. P. Goepel 
John J. Kuhn 
Leigh K. Lydecker 


H. H. Nordlinger 

Albert G. Redpath 
Dudley F. Sicher 

L. A. Tanzer 


OHIO 
Cincinnati 
Ed. F. Alexander 
Joseph O’Meara 
M. Seasongood 
Robert A. Taft 
Cleveland 
Florence E. Allen 
George B. Harris 
F. A. Quail 
Hamilton 
Cyrus J. Fitton 


OKLAHOMA 


Oklahoma City 
W. A. Lybrand 
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PENNSYLVANIA 
Chester 
A. B. Geary 
Ephrata 
Guy K. Bard 
Hazleton 
John H. Bonin 
Media 
Howard M. Lutz 
Philadelphia 
Charles J. Biddle 
Percy H. Clark 
H. S. Drinker, Jr. 
Stanley Folz 
Walter B. Gibbons 
T. M. Hyndman 
R. F. Irwin, Jr. 
Louis E. Levinthal 
B. H. Ludlow 
Edgar S. McKaig 
Wm. Clarke Mason 
George W. Pepper 
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G. R. Rebmann, Jr. 
S. R. Rosenbaum 
Wm. A. Schnader 
A. Carson Simpson 
Horace Stern 
Ruby R. Vale 
Ira J. Williams 
Pittsburgh 
Edgar D. Bell 
John G. Buchanan 
Wm. H. Eckert 
J. B. Eichenaur 
John M. Haverty 
W. Bruce McCrory 
Wm. M. Robinson 
Charles H. Sachs 
Reading 
Paul N. Schaeffer 
Scranton 
Will Leach 
Washington 
George W. Weaver 


PUERTO RICO 
San Juan 

Henry G. Molina 

RHODE ISLAND 


Providence 
Percy W. Gardner 


C. T. MeCormick Spokane 
Robert W. Stayton B. H. Kizer 
Dallas Union 


T. W. Davidson 
C. S. Potts 
Houston 


I. P. Callison 
WEST VIRGINIA 


“ Martinsburg 
F. L. Hinckley — a al Clarence E. Martin 
SOUTH W. N. Beckmann Morgantown 

CAROLINA Robert T. Donley 

Columbia VIRGINIA Wheeling 
D. W. Robinson Charlottesville Kent B. Hall 
SOUTH DAKOTA Robert N. Wilkin — WISCONSIN 

Vermillion Norfolk Milwaukee 
V. A. Vrooman —— = Tunstall Frank T. Boesel 

. ee taunton Carl B. Rix 
TENNESSEE : arl b. 

Menghie Duncan Curry Seevens Point 
Walter Chandler WASHINGTON W lilies E. Fisher 
TEXAS Seattle WYOMING 

Austin Cassius E, Gates Cheyenne 


J. W. McClendon 


A. J. Schweppe 


Charles E. Lane 














The Literature of 


Judicial Administration 








BOOKS 

In an article outlining the general scope of 
the Survey of the Legal Profession, written 
shortly before his resignation as its director, 
Chief Justice Arthur T. Vanderbilt identified 
the fourth of five major divisions of inquiry 
as having to do with professional competence 
and integrity, and he said: 

“We must ask whether the modern system of 
legal education prepares lawyers for their pro- 
fessional responsibilities. We must also find out 
whether good material is encouraged to enter 
the profession as well as whether the undesir- 
able is weeded out. We must determine what 
are the proper standards of conduct and how 
well they are maintained.” 

As the Survey nears the end of its work, 
separate volumes of the major reports are 
coming off the press almost monthly, and a 
trilogy of three recently-published books 


aggregating nearly a thousand pages gives 
the Survey's answers, supported by appropri- 
ate statistical research, to each of the above- 
quoted —s propounded by Chief Jus- 
tice Vanderbilt. The three volumes are Legal 
Education in the United States by Dean 
Albert J. Harno of the University of Illinois 
College of Law,” Bar Examinations and Re- 
quirements for Admission to the Bar by 
Professor James E. Brenner of Stanford Uni- 
versity law school and others,’ and Conduct 
of Judges and Lawyers by Judges Orie L. 
Phillips and Philbrick McCoy.* 

In all three of these areas, important short- 
comings are found and constructive sugges- 
tions for improvement are offered. 

Dean Harno’s book traces the historical 
development of legal education from the 
English Inns of Court through the American 
colonial period, the founding of the first law 





1. Vanderbilt, “The Survey of the Legal Profession,” 
31 J. Am. Jud. Soe. 75 (October, 1947). 
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2. San Francisco: Bancroft-Whitney Co., 1953. 211 
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3. Colorado Springs: Shepard’s Citations, 1952. 498 
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4. Los Angeles: Parker and Co., 1952. 247 pages, $5.00. 
In the same connection, Chief Justice Vanderbilt also 
mentioned protection of the public against the unau- 
thorized practice of law, which was dealt with in a 
Survey report written by Edwin M. Otterbourg, pub- 
lished in 1951 and reviewed in 35 J. Am. Jud. Soc. 
157 (February, 1952). 
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schools, and the rise of the case method of 
instruction. He notes the influence on legal 
education of various national organizations, re- 
views prevalent criticisms of legal education, 
and concludes with a present-day appraisal of 
it and a program for its improvement. 

Criticisms of legal education reported by 
the team of inspectors who visited every law 
school in the United States included un- 
certainty and indefiniteness as to aims and ob- 
jectives, quantitative rather than qualitative 
standards, inadequate finances resulting in in- 
adequate research activities and in over-large 
classes, overcrowded curricula not sufficiently 
integrated with pre-legal education, insufficient 
emphasis on public law, and insufficient train- 
ing in the practical skills of law practice. 

Dean Harno recommends the teaching of 
more “skill” courses such as draftsmanship 
and legislation, and the promotion of law 
school legal aid clinics where law students 
may learn how to deal with real problems of 
real clients face to face. However, he urges 
preparation of lawyers not only to practice 
their profession but also to assume positions 
of civic leadership. He notes that about one- 
fifth of the law schools in the country are still 
unapproved by the American Bar Associa- 
tion, and he declares that their continued 
existence is “a demoralizing factor in legal 
education.” He says that the best working 
team for the improvement of legal educa- 
tion is made up of lawyers, judges and law 
teachers working together, but he places the 
chief responsibility upon the lawyers. 

After legal education comes the bar ex- 
amination and admission of the successful 
applicant to the practice of law. The second 
volume of the group, covering this field, is 
catalogued under the name of Brenner be- 
cause Professor Brenner, as Survey consultant, 
was in charge and wrote the summarizing 
consultant's report, but the bulk of the book 
is a compendium of reports by individual 
members of his advisory and editorial com- 
mittee, all of which had been previously pub- 
lished in various legal periodicals. 

They include analysis of requirements for 
admission to practice law in both state and 
federal courts; attorney admissions from one 
jurisdiction to another; the handling of bar 
admission in England and other countries of 
the British Commonwealth; character investi- 
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gation; accreditation of law schools and edu- 
cational requirements by states; subject- 
matter, administration, preparation and grad- 
ing of bar examinations and proposals for a 
national bar examination; and the work of 
the National Conference of Bar Examiners. 

The consultant’s report offers a variety of 
specific recommendations, including three or 
more years of pre-legal college work, state- 
supported law schools for part-time students, 
intern training of some kind between law 
school graduation and admission to the bar, 
more stress on character as an admission 
qualification, use of a standard bar examina- 
tion on a nation-wide basis, and establish- 
ment in each jurisdiction of an active and ef- 
ficient “Committee on Cooperation Between 
the Bench, the Bar, the Law Schools and the 
Bar Examiners.” The American Bar Associa- 
tion is urged to provide standards for bar ex- 
aminations and requirements for admission to 
the bar as it has provided standards for legal 
education. It is urged that selection of bar ex- 
aminers be non-political, that their terms 
should be not less than three years and re- 
newable, and that there be rotation in the 
membership of the committees. Essay-type 
questions are recommended: for bar examina- 
tions, unlabelled as to subject-matter, difficult 
but with a generous allowance of time. The 
report frowns upon acceptance of age or 
worldly experience as a substitute for educa- 
tional training or lowering of standards for 
veterans; it denounces the “diploma privilege” 
whereunder graduates of certain schools are 
admitted without examination; and it con- 
demns certain law schools for permitting 
students to remain in school after it has be- 
come apparent that they cannot do the re- 
quisite quality of work. 

In the third volume, Judges Phillips and 
McCoy discuss the history of the codes of 
professional and judicial ethics, the inculca- 
tion of professional standards in the law 
schools and elsewhere, character require- 
ments for admission to the bar, extent of 
observance of the existing standards, and the 
mechanics of enforcing their observance and 
of dealing with those who violate them. There 
are separate discussions of judicial standards 
and their enforcement and of relations be- 
tween the press and the bench and bar. 

The report contains an illuminating com- 
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mentary on the effectiveness of the integrated 
bar as an instrument of professional self- 
discipline. All 25 of the states having an 
integrated bar have codes of professional 
ethics enforceable upon all members of the 
bar. Only three of the rest have codes adopted 
by the highest court and applicable to all 
lawyers. In 15 of these states there are codes 
adopted by the bar associations and their 
force and effect varies from state to state. The 
Supreme Court of Illinois accepts them as 
binding upon all lawyers, but in general they 
apply only to association members and can 
be enforced only to the extent of expulsion 
from the association. As for canons of judicial 
ethics, the score is 10 out of 25 among the 
integrated states, as against two adopted by 
supreme court and eight by bar associations 
in the others. Thus it is apparent that the 
integrated states are far ahead of the others 
so far as existence of enforceable canons of 
professional and judicial ethics are concerned. 

The authors declare that the survey has 
disclosed an unquestionable need for a broad 
revision of the standards of professional con- 
duct. They suggest that the work might be 
done in a manner comparable to that used by 
the American Law Institute in the drafting 
of its restatement of the law, and they even 
suggest that the word “ethics” be dropped 
and that the new code be called simply a 
“restatement of professional standards.” It 
occurs to us that this would be an excellent 
project for the American Law Institute itself 
to undertake. Efforts at inculcation of profes- 
sional standards are found to be pitifully in- 
adequate, with only a gesture in that direc- 
tion as a rule on the part of either law school 
or bar examiners. They recommended that 
prospective lawyers be required to register at 
the outset of their studies, that a practicing 
lawyer act as preceptor for each student, that 
there be a period of clerkship or internship 
after graduation, and that there be affirmative 
investigation and proof of good character 
before a graduate is permitted to take the bar 
examination. The practice of automatic re- 
instatement of a lawyer after suspension for 
a fixed term is strongly denounced. The 
authors declare that a lawyer once found 
unfit to practice should not be readmitted 
until he makes an affirmative showing that 
he possesses the essential qualifications. 
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The report observes that A.B.A. Canon 28 
which prohibits political activity on the part 
of judges is disregarded to an alarming degree 
throughout the United States because of the 
necessity of doing so to retain judicial office. 
They refer to the combination elective-ap- 
pointive plan endorsed by the American Bar 
Association and state that “the experience of 
Missouri with this plan appears to show that 
the selection of judges can be effectively 
taken out of politics to the advantage and 
benefit of all parties honestly interested in the 
efficient and honest administration of justice.” 


The many cross references in these books 
to the subject-matter of the others indicate 
the extent to which legal education, bar 
admission, and professional ethics and dis- 
cipline are inter-related. The ultimate re- 
sponsibility which all reporters and con- 
sultants agree rests in the organized bar is 
emphasized in a fourth Survey book which 
has made its appearance in recent weeks. In 
The Lawyer from Antiquity to Modern 
Times’, Roscoe Pound, dean emeritus of 
Harvard Law School, declares that “it is the 
bar association, not the individual lawyer, that 
can maintain high educational standards in- 
suring a learned profession, that can main- 
tain high standards of character as a pre- 
requisite of admission to practice, that can 
formulate and maintain high standards of 
ethical conduct in relations both with clients 
and with courts.” 


In his book Dr. Pound traces the history of 
the legal profession from ancient Greece and 
Rome through the Middle Ages, the ecclesi- 
astical courts, the bar of medieval England 
and up to the American revolution, the history 
of the bar in America from its colonial be- 
ginnings through the organization of the first 
bar associations, their decline and decadence 
in the middle nineteenth century, and the 
revival of professional organization and 
activity beginning with the founding of a 
group of important bar associations, includ- 
ing the American Bar Association, in the 1870's, 
and the rise in influence and power of the 
present-day state and local bar associations. 

In a vigorously-worded epilogue, Dr. Pound 
pleads for preservation, in an age of trade 
unionism and of government encroachment 
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30 JOURNAL OF THE AMERICAN JupIcaTURE SOCIETY 


into almost every realm of human activity, of 
the concept of the practice of law as a profes- 
sion, embodying the three concepts of “organ- 
ization, learning, i. e. pursuit of a learned art, 
and a spirit of public service.” “When such 
things are in the air,” he says, “an integrated 
state bar rather than a selective or non- 
selective but voluntary bar association is 
strongly indicated.” “Integration of the bar 
has,” he says, “a mission of the first import- 
ance. By keeping the followers of the differ- 
ent specialties of practice, the different groups 
into which the lawyers in the large cities of 
today tend to regroup themselves, conscious 
of a higher organization of which they are 
members and to which, as the profession 
itself, they are responsible, it can stand fast 
against the disintegrating tendencies which, 
threatening professions, threaten ultimately 
the law.” 


ARTICLES 

“Lawyer Talk and Lawyer Talkers,” by 
Baxter Taylor. The Journal of the Oklahoma 
Bar Association, March 28, 1953, pp. 437-439. 
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torney’s Responsibility,” by John R. Pleasant. 
The Louisiana Bar Journal, April, 1953, pp. 
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Bar Record, February, 1953, pp. 221-226. 
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A. B. A. Journal, March, 1953, pp. 213-215, 
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Bar Journal, December, 1952, pp. 382-394. 

“Reorganization of the Courts — The Judi- 
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December, 1952, pp. 373-381. 

“Realistic Court Reform—A Study of 
Pending Proposals,” by Elias Clark. Connecti- 
cut Bar Journal, March, 1953, pp. 11-25. 
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9, 1953, pp. 71-74. 
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197-200. 

“A Juvenile Court’s Responsibility to Ne- 
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Bar Association), March, 1953, pp. 73-78. 
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New Members of The American Judicature Society 


CANADA 


SARNIA, ONTARIO 
D. Park Jamieson 


COLORADO 
DENVER 
William P. Cantwell 


FLORIDA 
WEST PALM BEACH 
Robert 8S. Hewitt 


IDAHO 
BLACKFOOT 

J. Blaine Anderson 

Robert M. Kerr, Jr. 
BOISE 

Samuel E. Blaine 

Ralph R. Breshears 

Hamer H. Budge 

Kenneth O’ Leary 

Howard R. Stinson 

Charles S. Stout 

Darwin W. Thomas 

Randall Wallis 
BURLEY 

Henry W. Tucker 
COEUR D'ALENE 

R. N. Elder 

Harry H. Kinsey 

Herbert S. Sanderson 
EMMETT 

Louie Gorrono 
HAILEY 

Everett B. Taylor 
IDAHO CITY 

Louis H. Cosho 
IDAHO FALLS 

Louise Keefer 
JEROME 

Richard H. Seeley 

Theron W. Ward 
LEWISTON 

George W. Beardmore 

Paul C. Keeton 
MOSCOW 

Abe McGregor Goff 

Charles J. Kiblen 
NAMPA 

Earl E. Garrity 
POCATELLO 

Leslie Hf. Anderson 

F. E. Tydeman 
REXBURG 

Leonard O. Kingsford 
RUPERT 

Lawrence H. Duffin 
SALMON 

Sherman F. Furey, Jr. 
SANDPOINT 

Stephen Bistline 

Everett E. Hunt 
TWIN FALLS 

Graydon Wells Smith 

Asher B. Wilson 


ILLINOIS 
CHICAGO 
Robert F. Casey 
John J. Faissler 
ELGIN 
James A. Powers 
GENESEO 
Edward J. Stone 
NORTH CHICAGO 
John H. Schneider 
ROCK ISLAND 
Bert R. Durkee 


INDIANA 
INDIANAPOLIS 
Thomas A. Hendrickson 


IOWA 
MARENGO 
James P. Gaffney 


KANSAS 
TOPEKA 
John W. Shuart 


MASSACHUSETTS 
BOSTON 

George P. Davis 

John 8. Dennehy 

Edward L. Schwartz 
NEWTONVILLE 

William E. O’ Halloran 


MICHIGAN 
DEARBORN 
Wright Tisdale 


MINNESOTA 
ST. PAUL 
Charles Lesley Ames 


NEW HAMPSHIRE 
LACONIA 
Clinton J. Ruch 


NEW JERSEY 
RIDGEWOOD 
Edward Bierma 


NEW MEXICO 
FORT SUMNER 
John D. Donnell 


NEW YORK 
ALBANY 
Mary Donlon 
Edward L. Godfrey 
Arthur J. Harvey 
BROCKPORT 
Paul B. Hanks 
BRONXVILLE 
Edwin K. Bertine 
BROOKLYN 
Raymond J. McGrover 
George V. McLaughlin 
Arnold Schwartz 
Anthony J. Travia 
BUFFALO 
David Diamond 
J. D. Hyman 
Robert J. Lansdowne 
Milton C. Strebel 
CORTLAND 
C. Leonard O’Connor 
FULTON 
Dwight L. Murphy 
GLENS FALLS 
Gerald P. McPhillips 
HEMPSTEAD 
A. Holly Patterson 
HORNELL 
Nicholas J. Changose 
HUNTINGTON 
David L. Glickman 
KIRKLAND 
M. J. Margaret Brahe 
MINEOLA 
Alexander A. Forman, 3rd 
J. Russel Sprague 
MONTICELLO 
Bernard Wiess 
NEW YORK 
Warren S. Adams, II 
Ethan D. Alyea 
Louis W. Arnold, Jr. 
Francis N. Bangs 
Charles 8. Belsterling 
Emile Z. Berman 
Thomas W. Bivin 
Edward W. Bourne 
Arnold Boyd 
Samuel Lawrence Brennglass 
Robert R. Bruce 
Raymond J. Burke 
Joseph L. Caliri 
Albert Cohn 
Mathias F. Correa 
Lawrence X. Cusack 
Benjamin P. DeWitt 
Leon H. Doman 
Charles Wesley Dunn 
Harry L. Ettinger 
John C. Farber 
Leonard Farbstein 
Robert J. Fitzsimmons 
George Frankenthaler 
Walter H. Gahagan 


William D. Gaillard, Jr. 
Marland Gale 
Arthur K. Garfinkel 
F. Campbell Good 
Richard W. Hogue, Jr. 
Mark F. Hughes 
William Jordan, Jr. 
Harold M. Kennedy 
Robert H. Kilroe 
Allen T. Klots 
Milton P. Kupfer 
Jacob Landau 
George 8. Leisure 
Robert A. Lilly 
John E. Lockwood 
Milton B. Loeb 
Chester A. Mclain 
Emelyn L. MacKenzie 
Roswell Magill 
William Tl. Mathers 
William Mertens, Jr. 
Ernest S. Meyers 
Arthur M. Moritz 
John M. Murtagh 
Homer Branch Nelson 
Theodore M. Newman 
George Norris 
Charles J. Nourse 
James O’ Malley, Jr. 
Angela R. Parisi 
Herbért P. Polk 
John G. Powers 
Edward L. Rea 
Harold F. Reindel 
Thomas T. Richmond 
Simon H. Rifkind 
Irving H. Saypol 
Samuel Schub 
Raymond J. Scully 
Eugene A. Sherpick 
Benjamin Silverman 
Harold L. Smith 
W. Mason Smith, Jr. 
Charles H. Tenney 
Sidney J. Ungar 
Benjamin Werne 
Robert L. Werner 
Paul Windels, Jr. 
Dean K. Worcester 
NIAGARA FALLS 
Robert F. Hille 
ONEIDA 
Howard A. Zeller 
PHELPS 
Earle S. Warner 
POUGHKEFPSIE 
David G. McCullough 
John R. Schwartz 
RHINEBECK 
Harry H. Hill, Jr. 
ROCHESTER 
Harold P. Burke 
Max Cohen 
Jerome E. Korpeck 
RYE 
Bruce A. Pettijohn 
SCHENECTADY 
Morris Marshall Cohn 
Lawrence L. Ott 
STATEN ISLAND 
Thomas J. Walsh 
SUFFERN 
Morton Lexow 
William FE. Miele 
SYRACUSE 
Saul H. Alderman 
Gustus J. Amrose 
Roger O. Baldwin 
Oscar J. Brown 
Bernard 8. Cohen 
Frank DelVecchio 
James A. Farrell 
George R. Fearon 
8S. Chandler Fraser 
Donald P. Gorman 
Stewart F. Hancock 
Burton T. Kehoe 
Edmund H. Lewis 
William J. Mackay 
Rolland B. Marvin 
Francis L. McElroy 
Crandall Melvin 


Joseph Mondo 
Joseph H, Murphy 
Warren B. Murphy 
Stephen M. Obremski 
Albert Orenstein 
Perry B. Rauch 
Dominic 8. Rizzo 


Charles A. Schoeneck, Jr. 


Barney B. Schwartz 

Clifford H. Searl 

Laurence Sovik 

Edmund B. Tyminski 

John Carroll Young 

Louis Young 
TARRYTOWN 

Ernest F. Griffin 
TROY 

Carl E. Martin 
UTICA 

Edward J. Burns, Jr. 

Gardner A. Callanen, Jr. 

Thomas 8S. Kernan 
VESTAL 

Robert D. W. Landon 
WALDEN 


Earle H. Houghtaling, Jr. 


WALTON 
Francis R. Paternoster 
Walter L. Terry 
WANTAGH 
George E_ Maccaro 
WATERFORD 
James H. Glavin, Jr. 
WATERLOO 
J. Seward Bodine 
WHITE PLAINS 
William N. Brenner 
Frederick P. Close 
Frank M. Gagliardi 
James D. Hopkins 
WORCESTER 
Hector B. Giacobbe 
YONKERS 
John H. Galloway, Jr. 
Robert E. Moore 


OHIO 
CLEVELAND 

William H. Bemis 

Albert P. Hadley 

8S. D. L. Jackson, Jr. 

Stephen C. Thayer 


OREGON 
ASTORIA 

Robert C. Anderson 

Gordon Sloan 
BAKER 

Austin Dunn 

Blaine Hallock 

William L. Jackson 

Lyle Robert Wolff 
BANDON 
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Roy Kilpatrick 
Coos BAY 

McInturff and McInturff 

Raymond A. Magnuson 
CORVALLIS 

F. Ernest Ayers 

Fred McHenry 
DALLAS 

Philip Hayter 

Kenneth E. Shetterly 
EUGENE 

Chester N. Anderson 

Edward A. Butler 

Stanley R. Darling 

Herman P. Hendershott 

Charles G. Howard 

George T. Langford 

Charles O. Porter 

Roland K. Rodman 

Elmer B. Sahistrom 

Hale G. Thompson 
FOREST GROVE 

James R. Shick 


GRANTS PASS 
Jesse R. Calvert, Jr. 
Orval J. Millard 

HILLSBORO 
Mervin W. Brink 

HOOD RIVER 
Vawter Parker 

KLAMATH FALLS 
Edwin E. Driscoll 
William Ganong, Jr. 
Donald A. W. Piper 
David R. Vandenberg 

LA GRANDE 
W. J. Brownton 
R. D. H. Swindley 

LAKEVIEW 
Theodore R. Conn 

LEBANON 
Warren C. Gill 

McMINNVILLE 
Roy A. McCorry 

MEDFORD 
Tracy H. Crum 
H. K. Hanna 

MILWAUKIE 
William Charack 

NEWBERG 
R. L. Cooke 
Herbert Swift 

ONTARIO 
Martin P. Gallagher 

OREGON CITY 
Ralph M. Holman 

PENDLETON 
Gene B. Conklin 
George H. Corey 
Henry L. Hess, Jr. 
James H. Raley 
William W. Wells 

PORTLAND 
Walter Ake 
Frank A. Bauman 
John C. Beatty, Jr. 
William C. Beers 
Hugh L. Biggs 
Ray G. Brown 
James K. Buell 
Wendell Cameron 
Robert Clapperton 
John J. Coughlin 
Ashby C. Dickson 
William E. Dougherty 
Edward G. Doyle 
Norman L. Easley 
Neva M. Elliott 
Paul R. Harris 
Dan W. Hartley 
A. H. Herndobler 
Alfred P. Kelley 
Millen F. Kneeland 
Norman B. Kobin 
Donald G. Krause 
Virgil H. Langtry 
Sidney I. Lezak 
Dennis Lindsay 
Howard T. McCulloch 
William J. MacKenzie 
Ray F. Merry 
William B. Murray 
R. W. Nahstoll 
Frank E. Nash 
John H. Pigg 
Ulysses G. Plummer, Jr 
George L. Rauch 
A. Schneider 
Russell W. Sewall 
George M. Shiffer 
Gus J. Solomon 
Bruce Spaulding 
Alfred T. Sulmonetti 
Maurice D. Sussman 
Kneland C. Tanner 
Thaddeus W. Veness 
Duane Vergeer 

PRINEVILLE 
Vernon L. Burda 

RAINIER 
George G. Van Natta 

ROSEBURG 
William D. Green, Jr. 
Charles 8. Woodrich 
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Why not do something to redeem our judicature 


from the present incubus, and make it a system of which we can truly say in 
all respects that it represents the capacity of the community for impartial 
judgment as free as possible from the passion of the moment and the demands 
of interest or prejudice, and that it represents a judicial test as far removed 
from the intrusions of artifice, selfishness and caprice as any test can be? 


JOHN H. WIGMORE 














